Defining “Other Appropriate Equitable Relief” Post Sereboff: Support for the
Adoption of the Made Whole Doctrine as a Default Rule in ERISA Plans



INTRODUCTION

On September 2, 1996, Justin Rose, a nine-year-old boy, was injured by an explosion “which
occurred when an aerosol can was thrown into a picnic bonfire.”' As a result of the incident
Justin suffered second and third degree burns on 77% of his body.? The insurance company paid
over $1.2 million in medical expenses on his behalf.? Justin’s parents filed a lawsuit against the
third parties responsible for his injuries and the case was eventually settled for $600,000.*

The insurance company sought injunctive relief under its subrogation clause to force Justin’s
parents to relinquish the settlement proceeds to the insurer.® Justin’s parents asserted that the
plan’s subrogation provision did not expressly reject the made whole doctrine; therefore, the
insurer should be precluded from exercising its subrogation rights because Justin was clearly not
made whole.® The United States District Court of New Jersey granted summary judgment against
Justin’s parents on the grounds that the court had not adopted the made whole doctrine as a
default rule for plans governed by the Employment Retirement Income Security Act (ERISA).’
The court then awarded the insurer the entire settlement proceeds.® This decision left nine-year
old Justin with no compensation for his personal injuries.’

Unfortunately, Justin’s story is not uncommon. Insurance companies often utilize subrogation
clauses in their policies.'® These provisions grant the insurer priority to repayment in any
settlement against a third party tortfeasor.!! Under many states’ common law an insurer may not
recover until the insured has been fully made whole.'? However, plans governed by ERISA pre-
empt the enforcement of such state-law protections."

ERISA plan participants must seek relief through the remedies provided in the statute itself."
Although ERISA is silent on the issue of subrogation, in Sereboff v. Mid Atlantic Services Inc.,

the Supreme Court interpreted ERISA’s “other appropriate equitable relief” provision to include



an insurer’s right to seek enforcement of subrogation clauses.'* However, the Supreme Court has
not addressed whether this same remedy provision restricts an insurer’s subrogation rights where
the insured has not been made whole.'® Although all the federal circuit courts agree that parties
may contract out of the doctrine, the federal circuit courts are split on whether the made whole
doctrine should be applied to insurance plans that do not specifically reject this doctrine.!” Even
the courts that apply the made whole doctrine as a default rule disagree on the language required
to disavow the doctrine.'® This results in differing treatment of subrogation provisions in ERISA
plans which impedes on ERISA’s uniform administrative scheme and frustrates the purpose of
the statute.

This note argues that the federal circuit court split should be resolved in favor of the adoption
of the made whole doctrine as a default rule because doing so is consistent with both the
Supreme Court’s interpretation of ERISA’s “other appropriate equitable relief” provision and
ERISA’s purpose. Furthermore, the specific language required to reject this doctrine should
assert a right to any full or partial recovery and priority over the funds recovered.

Part I of this note provides a brief overview of ERISA and explores its purpose and
relationship to the equitable principles of subrogation, reimbursement, and the made whole
doctrine. Part II discusses the Supreme Court’s decisions interpreting ERISA’s “other
appropriate equitable relief” provision and examines whether the court’s construction of this
section supports the adoption of the made whole doctrine and effectuates ERISA’s purpose. Part
I1I analyzes the federal circuit court split on whether to adopt the made whole doctrine as a
default rule. It determines that the adoption of this doctrine is consistent with both the purpose of
ERISA and the Supreme Court’s interpretation of ERISA’s “other appropriate equitable relief”

provision. It further concludes that in light of the Supreme Court’s holding in Sereboff, the



specific rejection language requirements established by the Sixth federal circuit court to reject
the made whole doctrine should be implemented in all federal circuit courts.
PART I: ERISA OVERVIEW
PURPOSE OF ERISA

ERISA is a complex regulatory scheme enacted in 1974 in response to the ongoing
mismanagement of employee pension plans that resulted in many employees losing promised
benefits.!” ERISA’s primary purpose is to ensure plans are equitably administered pursuant to
the terms promised by employers.2’ To achieve this objective, ERISA instills a uniform set of
federal regulations that govern employee benefit plans.?! ERISA is premised on trust law and
imposes a fiduciary duty on anyone who exercises material discretion over employee benefit
plans.?? Aggrieved ERISA fiduciaries and plan participants must seek relief under ERISA’s
remedy provisions, which are limited solely to equitable relief.”
INSURED AND SELF-FUNDED ERISA PLANS

ERISA divides employee benefit plans into two categories: insured and self-funded.?* An
insured plan is a group policy purchased from a health insurance carrier by employers for its
employees. 25, The policy is funded by the premiums paid by the employer and the employee.
Medical claims are paid by the insurance carrier up to the policy limits rather than by the
employer. % Conversely, a self-funded ERISA plan is one in which the employer completely
funds the plan and pays for its employee health care with company assets.?” The distinction is
important because the plan type dictates whether it is subject to state law or federal law.?®
PREEMPTION: SAVINGS CLAUSE vs. DEEMERS CLAUSE

Generally, ERISA preempts state laws that “relate to” employee health plans.? However, the

ERISA “savings clause” narrows the scope of this federal preemption by allowing states to enact



laws that regulate insurance.*® For example, states have the authority to set specific levels of
reserves and contributions.”! These laws are not preempted as long as they do not conflict with
the statute or frustrate its purpose.*?

Directly under the text of the “savings clause” is the “deemer clause” which expressly states
that self-funded plans are not “deemed to be an insurance company or other insurer...or engaged
in the business of insurance... for purposes of any State purporting to regulate insurance. ..
Consequently, self- funded plans are governed solely by ERISA, while insured plans are subject
to both ERISA and state law.

SUBROGATION RIGHTS

The distinction between self-funded and insured plans is significant because the state and
federal courts often differ in their treatment of subrogation clauses.>* Subrogation claims usually
occur in the context of personal injury claims where the issue of negligence is often disputed.3 3
Injured parties are not expected to wait until the negligence issue is resolved before receiving
medical attention.>® Rather, insurance pays its policyholder’s medical expenses while the issue of
liability is determined.’’ If the insured recovers from the tortfeasor, many insurance companies
seek recoupment of the expenses they paid.*® This concept is based on the principles of
subrogation and reimbursement.*

Subrogation and reimbursement are both equitable remedies.*® Subrogation can arise either by
contract (conventional subrogation) or by operation of law (equitable subrogation).*! Equitable
subrogation can occur when an insurer pays its insured’s medical expenses for an injury caused
by a negligent tortfeasor.*? The insurer is entitled to step into the shoes of the insured and assume
any rights the insured has against the tortfeasor.*’ The purpose of equitable subrogation is to

prevent unjust enrichment of both the tort victim and the tortfeasor.*



In the context of the tort victim, unjust enrichment is rooted in the principle that tort victims
should not recover twice from the same harm.*’ For example, Pete Plaintiff is injured in a car
accident resulting from the negligence of a driver in another vehicle. He is rushed to the hospital.
The hospital submits its invoices to Pete Plaintiff’s insurance and the bills are subsequently paid.
If a tort suit were filed against the negligent driver, it would be unjust if Pete Plaintiff did not
reimburse his insurer for the medical expenses it paid on his behalf. This is because Pete has
already been compensated for that expense by his insurer through the payment of the medical
expenses. Thus, subrogation aims to preclude duplicate recovery.

In terms of a tortfeasor, subrogation prohibits such a wrongdoer from “being unjustly
enriched by escaping the consequences of his or her actions.” If the insured’s losses are
covered by insurance, the incentive to file a claim against the tortfeasor is reduced.’’ If the
insured does not file a claim, the negligent party will “unjustly keep monies that otherwise would
be used to satisfy the judgmen’t.”48 The rationale in this context is that an insurer, which has been
compelled under its policy to pay the loss, should “in fairness.. . . be reimbursed by the party
which caused the loss.”*

REIMBURSEMENT

Unlike subrogation, an insurer seeking reimbursement does not pursue an action against the
tortfeasor.>® Rather, it is the insured that pursues a claim against the tortfeasor.”' Once the claim
is settled, the insurer is reimbursed by its insured for the expenses the insurer paid.’ 2 The
distinction between subrogation and reimbursement has eroded over time because both are
governed by the same equitable princ:iplc.es.5 3 It is not uncommon for an insurance policy to use

both terms interchangeably or to include both rights as separate provisions in the agreement.54



MADE WHOLE DOCTRINE

Subrogation rights may be subject to some limitations. For example, the made whole doctrine
is an equitable remedy that restricts insurers’ subrogation rights.>® Under the made whole
doctrine, an insurer is entitled to receive reimbursement from the insured’s settlement proceeds
only if the insured has been fully compensated for the losses sustained from the injury.’® If not,
the insurer is precluded from exercising its subrogation rights or at most, the insurer would only
be entitled to a pro rata share of the recovery.’’ The rationale is that the equitable nature of
subrogation precludes an insured from recovering twice.’® Thus, if the insured has not been made
whole there is no double recovery-the insured is in fact undercompensated.*

All but five states have adopted some form of the made whole doctrine.®® Approximately
twenty-six states and the District of Columbia utilize this doctrine as the default rule, and an
estimated nineteen states prohibit any plan from contracting out of this doctrine.®' However,
because ERISA pre-empts state laws, federal courts do not consider state common law in ERISA
plans.

PART II
ERISA REMEDIES

Due to the preemption of state-law protections, ERISA plan participants must look to the
statute itself for recourse.®? If the statute is silent, the federal courts may implement a federal
common law that does not conflict with the statute.> ERISA provides three remedy provisions.®
The focus of this note is section 502(a)(3) which serves as a catchall provision for injuries not
specifically addressed in the ERISA’s other two provisions."’5 Section 502(a)(3) is commonly

referred to as ERISA’s “other appropriate equitable relief” provision.66 It authorizes “a



participant, beneficiary, or fiduciary (A) to enjoin any act or practice which violates... the terms
of the plan, or (B) to obtain other appropriate equitable relief (i) to redress such violations or (ii)
to enforce any provisions of ... the terms of the plan.”®’

Mertens v. Hewitt Associates: The Death of Legal Relief

The United States Supreme Court heard three cases pertaining to the interpretation of the
phrase “equitable relief” in this provision.® The Supreme Court first interpreted this phrase in
Mertens.%® At issue in Mertens was whether the monetary damages sought against a non-
fiduciary that knowingly participated in a fiduciary's breach of fiduciary duty were permitted
under this section.”® The court held the monetary damages being pursued were compensatory
damages.”' Because compensatory damages were a “classic form of legal relief” the insureds
were precluded from recovering under ERISA."”

The court noted that under the common law of trust, a court in equity could “establish purely
legal rights and grant legal remedies which would otherwise be beyond the scope of its
authority.”” Thus, ERISA’s “other appropriate equitable relief” provision could mean either 1)
“whatever relief a court in equity is empowered to provide in a case at issue” which could
include legal remedies or 2) “those categories of relief that were typically available in equity

»7 Therefore,

(such as injunction, mandamus, and restitution, but not compensatory damages).
the former category precluded monetary relief because it was traditionally legal in nature.”
Because Congress had used the phrase “equitable” to modify “relief,” the court concluded
Congress intended to limit the relief available to something less than all relief.”® Thus, the court
determined that Congress intended to include only the type of equitable relief available at the

time when the courts were divided between courts of equity and courts of law.”” It therefore

chose the latter most restrictive interpretation of the statute.’® By construing the statute this way,



the Mertens decision effectually eliminated the ability for ERISA plan participants to seek legal
remedies even though such remedies were permissible under common trust law.”

In his colorful dissent Justice Byron White noted the court’s decision created an anomaly on
interpreting ERISA in a way that provided plan participants with less protection then they had
pre-ERISA under common trust law.® Justice Richard Posner of the United States Seventh
Circuit Court of Appeals also criticized this decision in Health Cost Controls of Ill. v.
Washington, in which he stated that it “was . . . fanciful to attribute to Members of the 93rd
Congress familiarity with those “needless and obsolete distinctions,” and that “[t]here is nothing
to suggest that ERISA's drafters wanted to embed their work in a time warp.”®! Thus, Justice
Posner argued the meaning of “equitable relief” in section 502(a) (3) should have been
determined based on “the state of the law when ERISA was enacted.”®

Great-West Life & Annuity Insurance Co v. Knudson: Redefining Restitution

In Great-West Life & Annuity Insurance Co v. Knudson the Supreme Court had a second
opportunity to interpret the phrase “other appropriate equitable relief.”®3 At issue here was
whether restitution was exclusively an equitable remedy.? In this case, the court held restitution
claims were a form of both legal and equitable relief.?® Restitution claims were considered
equitable in nature provided they met three requirements: 1) the money pursued was identifiable,
2) belonged to the claimant in good conscience, and 3) within the control of the defendant.®®
These requirements created a constructive trust or an equitable lien, in which money or property
identified as belonging in good conscience to the plaintiff could clearly be traced to ... property
in the defendant's possession.87 In contrast, claims seeking to hold a defendant personally liable
were legal in nature and precluded under ERISA.®8 Therefore, determining whether a claim is

equitable depends on the nature of the claim and the relief being sought.89



Knudson sharpened the technical distinction between legal and equitable restitution and
provided insurers with a means to couch monetary claims as equitable reimbursement.’® This
decision subsequently created a federal circuit court split on whether an ERISA fiduciary could
utilize ERISA’s “other appropriate equitable relief” provision to enforce a plan’s contractual
subrogation clause.”!

Sereboff: Subrogation Madness

The federal circuit court split was resolved four years later when the Supreme Court decided
Sereboff’>* The Court determined that actions to enforce subrogation agreements were an
equitable remedy within the scope of section 502 (@)(3).” The court reached this conclusion
because it distinguished this type of “equitable lien by agreement” from an action to impose
personal liability that arises from a contractual obligation to pay money.” This means claims
seeking the enforcement of a plan’s subrogation provisions are a form of “other appropriate
equitable relief” as opposed to a legal remedy precluded by ERISA.%

In Sereboff, Marlene Sereboff and her husband Joel were severely injured when their rental
vehicle was struck from behind forcing the Sereboffs into a concrete barrier.*® The plan paid
$74,896.37 in benefits to the Sereboffs.”” The couple filed suit against several third party
tortfeasors.”® Shortly after the suit was commenced, the plan sent the Sereboffs' attorney a letter
indicating it was asserting a lien on the anticipated recovery.” The case eventually settled for
$750,000.'%° The Sereboffs’ attorney disbursed the funds directly to the Sereboffs.'®' This
prompted the plan to file a temporary restraining order requiring the couple to set aside a portion
on the proceeds to satisfy the lien.'®

The court analogized this case to that of Barnes v. Alexander. 193 In Barnes the Court enforced

a fee sharing agreement between attorneys under the theory it created an equitable lien by



agreement the moment the lawyer who accepted the case received his fee.'™ In Barnes two
attorneys, Street and Alexander, performed work for Barnes, also an attorney, who promised
them "one-third of the contingent fee he expected in the case.”'® The Supreme Court upheld
their equitable claim for their portion of the fee.'® It reasoned that Barnes' undertaking
"create[d] a lien upon the portion of the monetary recovery due to Barnes from the client which
Street and Alexander could "follow . . . into the hands of . . . Barnes" as soon as the funds were
identified.'”” This meant Barnes became trustee of the one-third fee for the benefit of the
lawyers to whom it was promised as soon as the funds were identified.'® The court also revisited
its holding in Knudson and reiterated, “one feature of equitable restitution was that it sought to
impose a constructive trust or equitable lien on particular funds or property within the
defendant’s possession.”'°9 Thus, the court retained the possession requirement it established in
Knudson.""°

The Sereboffs argued that equitable subrogation actions were subject to equitable defenses
such as the made whole doctrine.!"! The Supreme Court rejected this argument reasoning that the
plan’s “Acts of Third Parties” provision created an equitable lien by agreement because it
specifically identified particular funds and the plan’s right to a particular share of that fund.'"?
Such language meant the plan did not have to “characterize its claim as a freestanding action for
equitable subrogation.”''® Therefore, Mid Atlantic was entitled to use this “familiar [rule] of
equity” to seek reimbursement for the medical bills it had paid by imposing a constructive trust
or equitable lien on those funds.''* The court therefore dismissed the Sereboffs’ argument stating
that the “parcels of equitable defenses . . . [that] accompany . . . such actions are beside the

point.”'!* The Sereboff decision means that in order to establish an equitable lien or constructive
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trust on settlement proceeds, such funds must be 1) identifiable as opposed to being part of the
insured’s general assets and 2) the funds must be within the insured’s possession.''®

The effect of this decision places claims to enforce subrogation provisions into the realm of
equitable remedies. This means ERISA fiduciaries can enforce contractual subrogation clauses,
which are legal in nature, by labeling them as equitable liens or constructive trusts. The Supreme
Court’s decisions interpreting ERISA’s “other appropriate equitable relief” provision, has been
subject to much criticism and scholarly debate. Rather than rehashing the debates on whether any
of these decisions were erroneous, this note contends the made whole doctrine should be adopted
as a default rule because it comports with the Supreme Court’s construction of its “other
appropriate equitable relief” provision and the purpose of ERISA.
SUPREME COURT’S CONSTRUCTION OF ERISA |

For example, in Sereboff the court noted in its dicta that Mid Atlantic did not have to
characterize its claim as a freestanding action for equitable subrogation because it had
implemented language that established an equitable lien or constructive trust.''” It also
determined that such actions were not subject to common law equitable defenses.''® At first
blush it may appear as though the Sereboff decision prohibits the adoption of the made whole
doctrine as a default rule because it is a common law equitable remedy. However, the court’s
decision only addressed whether actions seeking to enforce subrogation clauses were equitable
relief. It did not address whether such relief was appropriate where the insured had not been
made whole.'"® This is because the Sereboff’s attorney failed to raise this issue at the trial and
appellate court level.'?® Based on the court’s rationale in Mertens, the text of the provision
should be strictly construed.'?' Therefore, the phrase “other appropriate equitable relief,” should

be construed so that “appropriate” modifies “equitable” which in turn modifies “relief.”'* This
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means that equitable relief cannot be awarded if doing so is not appropriate based on the

circumstances of the case.'?

A determination of what is considered “appropriate” in certain circumstances depends upon
the language and purpose of the statute.'** As discussed supra, ERISA’s purpose is to ensure
equitable administration of plans.'”® “Equitable” is defined as “[j]ust; consistent with principles
of justice and right.”'?® As this definition illustrates, equity is rooted in the concept of fairness
requiring parties involved in the suit to act equital‘bly.127 In personal injury cases, insureds are
often inadequately compensated for several reasons. First, many states have implemented tort
reform which limits the amount an injured person can recover for non-economic damages. 128
These damages include disfigurement, pain, and loss of enjoyment of life.'* This coupled with
the fact that courts have difficulty accurately placing an economic value on these types of
injuries, has drastically reduced the amount of damages awarded to injured individuals.'*
Furthermore, tort victims are often forced to “accept less than full compensation because the
tortfeasor has inadequate insurance coverage or assets to cover the actual damages.”” ! Denying
a tort victim the ability to be fully compensated for his or her damages clearly does not comport
with the principles of fair and just required under ERISA.!*? Therefore, ERISA’s “other
appropriate equitable relief” provision should be construed to preclude insurers from exercising
their subrogation rights until the insured as been made whole because doing so would not be
appropriate under such circumstances.

PART III

THE MADE WHOLE DOCTRINE AND AN ERISA INSURER’S RIGHT TO
SUBROGATION: FEDERAL CIRCUIT COURT SPLIT

Based on the Supreme Court’s history of construing ERISA’s “other appropriate equitable

relief provision” and ERISA’s purpose, there is prevalent support in favor of adopting the made
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whole doctrine as the default rule. However, with no direction from the Supreme Court, the
federal circuit courts’ split on whether to apply the doctrine as a default rule remains
unresolved.!* Furthermore, even the courts that have adopted the doctrine disagree on the
language required to disavow it. The result is inconsistent treatment of subrogation clauses
throughout the federal circuit courts. These indecisions among the federal circuit courts frustrate
the uniform administration of ERISA plan. The following section briefly explores the differing
language requirements in the federal circuit courts that adopt the doctrine. It then analyzes the
rationale of the courts that refuse to adopt the doctrine and determines that the reasoning
employed in these federal courts is flawed.
Ninth Circuit: Gap Filler

The Ninth Circuit announced its adoption of the made whole doctrine as a gap filling
provision in Barnes v. Independent Automobile Dealer’s Ass’n. 134 The court held the doctrine
must be implemented where the insurance policy does not provide a clear provision to the
contrary.'® In its dicta it determined that the phrase “all rights of recovery” was sufficient
language to reject the made whole doctrine.'*

Eleventh Circuit: Standard Language is Insufficient

Likewise, the Eleventh Circuit also adopts the doctrine as a default provision."*’ In Cagle v.
Bruner this circuit held boilerplate subrogation language was not a specific rejection of the made
whole doctrine.'*® It determined that a plan must explicitly state it had the “right to first
recovery.”"”9

Sixth Circuit: Specific Language Requirement
In Copeland Oakes v. Haupt, the Sixth Circuit not only reiterated its adoption of the made

whole doctrine as a default rule, it went one step further than the Ninth and Eleventh Circuits by
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creating an additional requirement for plan language to conclusively disavow it.'* First, as set
forth m Bruner, the plan must establish the priority to the funds recovered.'*! Second, it must
establish a right to any full or partial recovery.'*

Conversely, the Seventh, Fourth and First Federal Circuit Courts reject the made whole
doctrine as a default rule. The Seventh Circuit Court holds that the doctrine impedes on ERISA’s
uniform statutory scheme.'** The Fourth and First Circuit Courts reason that ERISA requires
plans be drafted in a manner understandable by laypersons; therefore, ERISA plans that use
standard subrogation language should not be penalized as being ambiguous or silent.'** These

arguments, although clever are misplaced. These decisions will be discussed in turn.

Seventh Circuit: Bargained for Benefits

In Cutting v. Jerome Foods, Inc. the Seventh Circuit rejected the made whole doctrine.'”® In
Cutting, Diane Cutting incurred $90,000 in medical expenses and suffered serious injuries in an
automobile accident.'* Cutting was successful in her claim against an uninsured motorist policy
and a products liability action.'*” The plan refused to pay the medical expenses unless Cutting
executed its reimbursement agreement which would mean she acknowledged that the acceptance
of any plan payments arising out of illness, injury or medical condition constituted an acceptance
to her insurer’s subrogation clause.'*® Cutting refused to sign the agreement alleging “her
recoveries left her nearly $400,000 from being made whole.”'* She subsequently sought
declaratory relief and to compel the insurer to disburse its funds without its subrogation or
reimbursement rights until she was fully compensated.'*® The plan filed a counterclaim to require
Cutting to execute the reimbursement agreement prior to the plan paying out any benefits.'*!

The Federal District Court noted in its dicta that the adoption of the made whole doctrine

would impede on ERISA uniform administration of plans and was therefore conflict
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preempted.'*? The court reasoned that modeling a federal common law based upon state
subrogation law would hinder insurers’ ability to calculate uniform premiums nationwide.'>?
Additionally, the court determined that because the states differ in their treatment of subrogation
clauses, a federal common law developed from a state’s common law would render a
“subrogation provision enforceable in one federal court but not another.”"* The District Court’s
arguments are flawed in several aspects.

First, the Seventh Circuit’s reasoning that insurance companies consider reimbursement from
benefits paid when calculating their premiums is incorrect. Insurance companies use actuarial
statistics to distribute the losses incurred by a few persons evenly to a large number of persons
who face similar risks.!> This is achieved by establishing a fund that is funded “through the
collection of premiums from each member of this large group of insureds.”'*® These premiums
are “calculated based upon actually incurred losses . . . adjusted, of course, to allow the
company to pay its costs and make a profit.”'>" It is important to note that the “premiums do not
take subrogation recoveries into account.”'*® This means that the cost of insurance premiums is
not dependant on factors such as subrogation and the made whole doctrine.'*® Therefore, the
Seventh Circuit’s rationale that the adoption of the default rule would hinder the uniform
calculation of premiums is unfounded.

Second, the Seventh Circuit incorrectly premised part of its argument on conflict preemption
because it reasoned that states treat subrogation clauses differently. 160 Therefore a subrogation
provision would be enforceable in one jurisdiction but not another.'s' Notably, in FMC Corp. v
Holliday the Supreme Court held that federal courts can create common law in ERISA plans
provided the common law did not conflict with statute’s purpose.'® As discussed supra in Part

II of this note, the made whole doctrine as a default rule is consistent with ERISA’s purpose
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because it ensures the equitable administration of plans; therefore, there is no conflict
preemption. Furthermore, the Seventh Circuit failed to consider that the federal circuits
themselves do not uniformly administer ERISA plans because of the circuit courts are split.on
when, if ever, to apply the made whole doctrine. Even if all the federal circuits where to apply
the doctrine uniformly as the default rule, the effect still creates varying lénguage requirements
that depend on what federal circuit court has jurisdiction. This varying language would be
interpreted differently among the federal courts. Moreover, insurers would still have to look to
the federal common law in the relevant jurisdiction to determine what language is required.
Clearly, this does not comport with ERISA’s uniform administration of plans. Therefore, the
most effective way to resolve this issue is to require specific rejection language. Because the
made whole doctrine is permitted by ERISA it makes the most sense to adopt this doctrine as the
default rule into federal common law and require all federal circuit courts to mandate the same
rejection language.
First and Fourth Circuits: Unqualified Right to Reimbursement

The First and Fourth Circuits also refuse to adopt the made whole doctrine as a default rule.
In Harris v. Harvard Pilgrim, the First Circuit rejected the Eleventh Circuit’s holding that
subrogation provisions must express denounce the made whole doctrine.'®® In Harris, the insured
was personally injured in a motorcycle accident.'® The plan paid $102,874.29 towards Harris’s
medical expenses.""5 When the Harrises sued the third party at fault, the plan filed a lien against
any potential settlement awarded to the Harrises.'® Their case settled for $737,500.00 of which
$264,727.31 went towards attorney fee and expenses.'®’
The insured asserted that because he had not been made whole, the insurer should not be

entitled to any of the settlement procee:ds.|68 The subrogation provision in the contract granted
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the insurer standing to pursue a claim against a third-party tortfeasor to recoup expenses paid to
its plan participant.'® The plan further stated that it was “entitled . . . to recover from a [insured]
the value of services provided, arranged, or paid for, when the [insured] was reimbursed for the
cost of care by another party.”'’® Thus, the plan contained both subrogation and reimbursement
language.'”" Therefore, the issue the court faced was whether to adopt the made whole doctrine
as a default rule and if so, whether such boilerplate language was sufficient enough to reject this
doctrine.'”

The court acknowledged that it could import federal common law into ERISA plans.'”
However, it concluded that it would only do where it was necessary to “effectuate legitimate
ERISA policy obje:ctives.”174 The court based its reasoning on ERISA’s policy that plans be
written in a manner that is sufficient enough to be understood by the average plan participant.'”
It concluded the requirement that plans utilize particularized legal jargon to reject the made
whole doctrine was contrary to that policy.'’® Therefore, the First Circuit rejected the made
whole doctrine as the default rule and does not require any specific rejection language.

Likewise, the Fourth Circuit contends that boilerplate subrogation language is sufficient to
disavow the doctrine.'”” The court faced this issue for the first time in Paris v. Iron Workers’
Trust Fund Local No. 5.'7 In this case, twenty-four year old Shawn Paris was severely injured in
a motorcycle accident.'” Shawn’s parents subsequently filed suit against the negligent driver on
Shawn’s behalf,'®® He was awarded $100,000.'®' The plan contained a standard subrogation
clause which stated in part that the acceptance of benefits from the plan entitled the plan to first
reimburse if the insured recovered from a third party tortfeasor.'®? The court reasoned that
“contracts subject to the provisions of ERISA are very different from ordinary insurance

contracts and are not subject to the same rules of construction.”'®
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The court contrasted ERISA plans that “require [the] use [of] clear, ordinary language that is
readily understandable by laypersons,” to “ordinary insurance contracts [which] contain more
particular and precise language, as well as confusing legalese and boilerplate [language].”'* It
determined that, “the same doctrines and rules of construction to ERISA contracts that generally
apply to insurance contracts, such as the make-whole doctrine... would frustrate the purposes of
ERISA."'®

This rationale is parallel to that of the First Circuit that rejects the adoption of the made whole
doctrine as the default rule on similar grounds discussed supra. The reasoning of these courts is
flawed in several aspects. First they incorrectly conclude that ERISA preempts all canons of
construction. Second, they fail to consider that specific rejection language would clarify the
scope of plan benefits which effectuates ERISA’s purpose. For example, in Firestone Tire and
Rubber Co. v. Bruch the Supreme Court held plan administrator had the discretionary authority
to construe the plan's terms provided the plan expressly granted itself such authority.'® This
logically infers that plans lacking such language are subject to the rule of contra proferentum
because they did not reserve its right to interpret the plan.'®” Contra proferentum is a well-
established canon of construction that requires all ambiguities, errors, and omissions be
construed in favor of the non-drafting party.'®®

The rationale for this rule in the context of insurance is that insurance policies are “drafted by
specialists employed by the insurer with experience, education and expertise in this area.”'®
Therefore, the insurer should have the burden of setting forth any liability limitations that are
clear enough for the average plan participant to understand.'®® “[I)f it fails to do [so], it should

not be allowed to take advantage of the very ambiguities that it could have prevented with

greater diligence.”'®' Furthermore, plans signed by the insured are usually not permitted to be
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amended by the insured, even if the insured later notices a mistake or ambiguity.'*? The
reasoning of the First and Fourth Circuit Courts forces insureds “to guess and hope regarding the
scope of coverage” and allows insurers to benefit from their own drafting errors.'*® This type of
outcome clearly conflicts with the equitable administration of plans and therefore conflicts with
ERISA’s purpose. Therefore, the rule of contra profentum applies to ambiguous ERISA plan
provisions so long as the insurer has not expressly reserved its authority to interpret the plan.

Second, specific rejection language ensures equitable administration of plans because it
prevents the insurer from drafting ambiguous subrogation provisions which the insurer can later
construe in its favor. Congress stated that ERISA’s most important goal was to establish and
implement adequate safeguards to protect insureds and prevent the reoccurrence of past
inequities to them.!** Therefore, not only did Congress enact ERISA with the primary intent to
benefit insureds, it also sought to prevent inequitable acts by insurers to such plan participants.'*’
Allowing an insurer to benefit from the very mistakes it could have prevented through clear plan
terms is inequitable and therefore inconsistent with ERISA’s purpose. The specific rejection
language requirement effectuates the purpose of ERISA because it mandates and helps enslure
that plans use clear and unambiguous language. Either the plan has the necessary language to
reject the made whole doctrine or it does not. There is nothing for the plan to interpret.

In short, the made whole doctrine as a default rule is consistent with ERISA’s purpose of
ensuring equitable administration of plans. The harsh effects of poorly drafted or ambiguous |
plans should give way to the canons of construction and principles of equity, both of which
provide insureds with fair and just relief.'*® Even though the made whole doctrine should be
adopted as the default rule, it is not enough for the federal circuit courts to simply declare their

adoption of the doctrine. As mentioned supra in the beginning of this section, in order to adhere
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to ERISA’s uniformity objective, all the federal circuit courts must require the same language.
Otherwise, plans will still be subject to varying interpretations that depend on which federal
court has jurisdiction over the plan in question. Thus, the final issue this note addresses is what
specific rejection language best comports with the Supreme Court’s construction of ERISA’s
“other appropriate equitable relief provision” and should therefore be required in all federal
circuit courts.

SIXTH CIRCUIT v. SUPREME COURT’S CONSTRUCTION OF “OTHER
APPROPRIATE EQUITABLE RELIEF”

Sixth Circuit: Specific Language Requirement and Sereboff

The decision in Copeland Oaks predates Sereboff by six years. Even so, the Sixth Circuit is
most consistent with the Supreme Court’s interpretation of ERISA’s “other appropriate equitable
relief provision” because the specific language it requires helps create the equitable lien by
agreement necessary in Sereboff. In Copeland Oaks, Haupt’s minor daughter, Brooke sustained
serious permanent injuries in an automobile accident.'”’ The driver-tortfeasor’s insurance settled
the case for the maximum coverage provided in the policy: $100,000 for bodily injury and
$5,000 for medical expenses.'”® The Haupt’s insurer agreed to pay over $300,000 of Brooke’s
medical expenses on the condition that the Haupts complied with the plan’s subrogation
provision in the plan. Brooke and her father initially both signed the agreement, which Brooke
later disavowed on the grounds she was a minor.'*

Here, the plan failed to establish its priority over any partial recovery.”% As a result, the
$100,000 was not subject to subrogation under the plan because it was designated as

compensation for bodily injury not medical expenses.20l However, the $5,000 would be subject

to the recoupment provision provided Brooke was made whole by the total recovery from all
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sources.’”? The court then remanded the case to determine whether Brooke had in fact been
made whole.?® If so, the $5,000 would be allocated to the insurer.2*

Upon review, the court not only reiterated its adoption of the made whole doctrine as a default
rule, it created two requirements for plan language to conclusively disavow the made whole
doctrine.2”® First, the plan must establish a right to any full or partial recovery.”>% The court
reasoned this phrase provided an unambiguous rejection of the made whole doctrine because it
referred to both full and partial settlements.?’” Second, the plan must establish priority over the
funds recovered therefore granting the insurer a right to be reimbursed first, even over the
insured.2®® Although the Sixth Circuit’s reasoning was focused on establishing unambiguous
language to reject the made whole doctrine, this language is also the most conducive to the
Supreme Court’s reasoning in Sereboff. This is because it helps create the required constructive
trust or equitable lien on settlement proceeds. Therefore, the Sixth Circuit language requirement
provides an unambiguous rejection of the made whole doctrine and ensures that insurers use the
appropriate to establish an equitable claim.

Specifically Identifiable

For example, the Sixth Circuit requires plans specifically reject the made whole doctrine by
using language that gives the insurer a “right to any full or partial recovery.”® This phrase
serves a dual purpose. First, it unambiguously rejects the made whole doctrine because it
expressly grants the insurer a right to any settlement funds as discussed supra. Second, it
identifies particular funds and establishes a right to those funds within the insured’s
possession.2l0 For example, the word “any” qualifies this phrase to grant insurers a right to the
insured’s proceeds regardless of how they are designated.”"! The effect of this provision allows

insurers to assert an equitable lien on any of the settlement proceeds, not just the portion
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designated as medical expenses.?'? This is significant because Sereboff requires that funds be
identifiable in order to establish a constructive trust or equitable lien.?'? If the funds are
indistinguishable from the insured’s general assets, the insurer cannot create an equitable lien.2'*
With few exceptions, most settlements are not specifically designated towards certain damages.
Plans that contain this language ensure reimbursement from any of the damages awarded.?!> This
ensures the funds being sought for reimbursement are specifically identifiable, as required by
Sereboff:2'® Therefore, the phrase “a right to any full or partial recovery” is broad enough to
encompass any portion of the settlement proceeds and establishes the insurer’s right to
specifically identifiable funds.
Possession/Control Requirement

Additionally, the Sixth Circuit mandates that plan language establish priority over the funds
recovered.?!” This requirement also helps impose an equitable lien on settlement proceeds
because it grants the insurer priority over the funds.'® Priority language prevents the insured
from disposing of the proceeds to avoid coming into possession of those funds.2" In Sereboff,
the court reiterated part of its decision in Knudson in which the court held restitution claims were
equitable in nature as opposed to legal so long as the action did not seek to “impose personal
liability on the defendant, but [rather] to restore to the plaintiff particular funds or property in the
defendant’s possession.”??® A plan provision that grants the insurer priority over settlement
proceeds establishes an equitable lien on any settlement proceeds which attaches to the
settlement proceeds as soon as they are identified.”?' This is significant because it prevents
insureds from employing creative means to keep the proceeds out of the hands of insurers and

therefore not within the insured’s possession.222
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For example, in Knudson discussed supra in Part II, the Supreme Court held funds placed into

1.22® As a result, the plan could not

a Special Needs Trust are not within the insured’s contro
establish an equitable lien against the settlement proceeds.”** Additionally, the Northern District
of Illinois held in Leipzig v. AIG that proceeds held in particular funds that are spent on ordinary
living expenses or intangibles such as educational expenses are no longer within the insured’s
possession and therefore not subject to a lien.®> Because the language established in Copeland
Oaks best comports with the identifiable and possession elements established in Sereboff it
should be adopted in all federal circuit courts.
CONCLUSION

The adoption of the made whole doctrine as a default rule is consistent with ERISA’s purpbse
and the Supreme Court’s history construing its “other appropriate equitable relief” provision.
Because ERISA depends on uniform application, all the federal circuit courts need to use the
same rejection language to disavow the doctrine. The Sixth Circuit provides the most conducive
rejection language. It protects the insured because it provides clear understandable terms
regarding the scope of coverage to its insureds. It also protects the insurer because the language

helps establish an equitable lien or constructive trust on the settlement proceeds. This results in

equitable administration of plans which accomplishes the purpose of ERISA.
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